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The Environmental Center has reviewed the Proposed Amendments to the Environmental
Quality Commission (EQC) regUlation with the assistance of David Callies, Law; Peter
Rappa, Sea Grant; Alison Kay, General Science; Tomatsu Sahara, Facilities Planning;
and Doak Cox, John Sorensen, Elizabeth Cunningham and Barbara Vogt, Environmental
Center.
Certain revisions of the regulations of the Environmental Quality Commission (EQC)
have been made necessary by 1979 amendments of the law that established the State
environmental impact statement (EIS) system and created the EQC. In general the amendments
to the law and the proposed revision to the EQC regUlations, even where the latter are
not required by the amendments to the law, are in accordance with recommendations
made by the Environmental Center in its 1977 review of the EIS system (SR:0019,
187 pp.). The EQC and its staff are to be commended for proposinl{ not only t ose revisions
but many others that will result in greater conciseness and clarity in greater internal
inconsistency anq better grammar, and in the operation of this EIS system in accordance
with its intent.
However, we are concerned with several of the proposed changes and, in addition,
we ul'ge the consideration of some changes not among these proposed. Our comments
are organized to cover: optional consultation, the exemption process, exempt types,
environmental assessments and negative declarations, discussion of natural hazards in
EIS's, abstract of £IS's, numbers of copies of EIS's, and some minor points.
Optional consultation
It is proposed that the consultation process now ordinarily required in the preparation
of an EIS (Section 1:41) be optional. Provision was originally made in the regUlations
for the consultation process because:
AN EQUAL OPPORTUNITY EMPLOYER
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1. The EIS law originally allowed no mOl'e than 60 days after filing for the review,
response, and acceptability-decision processes relating to the EIS on an applicant
action, and major inadequancies in the preparation of an EIS could not well
be remedied within the 60-day period; and
2. The EQC wished to assure that, in-so-far as possible, such inadequacies could
be avoided through the requirement of relatively informal consultation stage
prior to the forma! filing of the ElS.
The expressed rationale for making the use of the consultation process optional
is that, under the ElS Act as amended in 1979, the GO-day period may now be extended
at the request of the applicant.
The consultation process has undoubtedly nelped not only in reducing the number
of BIS's considel'ed inadequate after final filing but in improving their qUality generally.
Hence, although it is true that the primary original reason for the ordinary requirement
of the consultation process has been is no longer pertinent, this does not necessarily
ffiELke it dE!sirable to eliminate the requirement.
We believe that an additional element in the rationale for the proposed amendment
is the avoidance of the delay in the EIS process resulting from the employment of the
consultation process.
Unneccessary delays should, of course, be Hvoided. However, we believe that the
proposed amendment to Section 1:41 should not be adopted for the following reasons:
a. The only minimum period now specified in connection with the consultation
process is the 30 days allowed for the response of parties wishing to be consulted
after they have received the EIS preparation notice and the request for their
comments. Although in actuality the delay is necessarily somewhat longer,
because parties cannot indicate their desire to be consulted until after the
preparation notice is published, it is not unduly long considering the benefits
of the consultation process except in the case of a project whose environmental
impacts will be minor.
b. The present regulations provide that the approving agency may waive the
requirement for the consultation process if the environmental impacts will
be minor.
c. There is no bar against early initiation of the BIS process by the applicant,
so that the consultation process can be completed and the EIS finalized, reviewed,
and accepted before the acceptance is needed even if the consultation process
is used.
d. In the preparation of an EIS on a project that will have many, complex, and
important environmental impacts, any delay resulting from the elimination
of the consultation process is likely to be offset by a delay resulting from
the applicant's finding it necessary to ask for an extension of the period for
his response to comments received in the formal review process (and the
60-day overall period for review, response, and the acceptability decision).
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e. The public input to the EIS process is likely to be less useful in the formally
constrained review process than in the less formal consultation process.
Information introduced by consultation at an earlier date in the EIS preparation
process will undoubtedly be subject to greater scrutiny, and be of greater
utility to all parties.
f. This proposed change runs counter to the philosophy expressed in Chapter
344 of the Hawaii Revised Statues, "State Environmental Policy.1I Section
344-4(10-b) states that policy should "provide for expanding citizen participation
in the decision-making process so it continually embraces more citizens and
more issues."
We, therefore, recommend against the adoption of the proposed amendment to
Section 1:41.
Exemption process
Among the actions covered by the regulations (as stated in Section 1:10) there
are many which categorically will have no significant impact) and the EIS law, the present
regulations, and the proposed amended regulations provide for the exemption of such
actions from individual environmental assessment. In the operation of t eElS system
under the present regulations general types of exemption established in the regulations
are further defined by agencies in exemption lists subject to EQC approval. Although
initially the definitions provided by agencies were so loose that they provided many
unwarranted loopholes in the EIS system, they have been tightened subsequently so that,
in general, the exemption process has worked satisfactorily in recent years.
The existing regulations provide that no report is required from an agency concerning
the exemption determinations it makes concerning individual actions of types in its approved
list. Under the proposed amended regulations, however, this provision is restricted to
actions of types included in agency lists approved prior to the adoption of the amendment
(Section 1:21 c 5g). Otherwise, each agency must submit to EQC each exemption determination
on each individual action, together with the pertinent rationale, and the determination
must be pUblished in the EQC Bulletin (Section 1:21 c 5 except 5g).
We suggest that, so long as each agency list of exempt types is subject to EQC
approval, and so long any proposed changes to the list, and their rationale are brought
to public attention and open to public comment prior to EQC approval, actions falling
within the types listed should be treated as at present, regardless of the date of EQC
approval of the list.
Exempt types
Among the general types of actions exempt under the present regulations and under
the proposed amendments (1:21), there are two that include some actions that will have
significant environmental impacts and that, therefore, should not he exempt.
• I
Donald Hremner -4- January 31, 1980
1. The first general type includes the maintenance not only of existing structures,
facilities, and equipment, but of topographical features. Although maintenanee of topographical
features is properly considered as intended to prevent environmental impacts, there
are some maintenance operations that may result in significant detrimental impacts
as well. An example is beach maintenance. Although maintenance of a beach may locally
be achieved, by some means such as the construction of groins, the groin construction
may result in serious beach retreat elsewhere.
We recommend that topographical features be deleted from the list of items in
Section 121 2 1, and that proposals to maintain topographical features be subject to individual
environmental assessment.
2. The second general type relates to the replacement or reconstruction of existing
structures. We wish to point out that structures in such areas ac; flood zones may have
very significant environmental impacts, and that their replacement should not be exempt
but subject to individual environmental assessment.
Environmental assessments and negative declarations
There has been a wide range in the quality and comprehensiveness of environmental
assessments. In the case of an assessment supporting an EIS preparation notice, inadequacies
in the assessment are of little consequence. However, the review experience of the
Environmental Center indicates, in our jUdgement, that such inadequacies may result
in improper issuance of negative declarations, and the extent of litigation concerning
negative declarations indicates that we fil'e not alone in this judgement.
Although the proposed amendments relating to the environmental assessment process
and to negative declarations provide some clarification and editorial and other improvements,
we consider one of the proposed changes unwise and wish to suggest one additional changes.
Both the present regUlations and the proposed regulation require not only publication
of determination based on assessment but filing of the assessments with the EQC (Section 1:32b
in proposed amended regulations). Hence the pUblic is not only notified of the issuance
of a negative declaration but has access to the assessment in which it is based. The
regulations thus require formal documentation of the assessment, and a further requirement
for such documentation, such as is provided under the present Section 130c is unnecessary.
However that present Section also provides some encouragement to agencies to publish
theil' assessments, although this is optional. The present Section 130c is deleted in the
proposed amended regulations, but we suggest that t.he encouragement of pUblication
of assessments be retained.
We also suggest that, in the amended regulations, agencies be encouraged to consult.
with the Office of Environmental Quality Control with respect not only to the aaequacy
of assessments but the determinations that should be made on their basis.
, .
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The effects of natural hazards such as earthquakes, landslides, floods, and tsunamis
may be considered impacts of the environment on human action rather than impacts
of human actions on the environment. However, the effects of natural hazards are as
specific with respect to types and locations of actions as are the environmental effects
of the actions. Furthermore, the undertaking of an action at a place where such an action
is especially vulnerable to a natural hazard is likely to result in remedial actions that
will have environmental impacts.
Special vulnerability to natural hazards has been discussed in some EIS's but not
in all where such discussion is warranted.
We recommend that the recognition and assessment of any special natural hazard
vulnerability be required in any EIS.
Abstracts of ElS's
At the request of, and with the support of, the Office of Environmental Quality
Control, the Environmental Center has abstracted and indexed the contents of EIS's accepted
to date. This work was undertaken to facilitate access to the information in the EIS's
then creating a data have useful to the preparers and reviewers of further EIS's. The
improvement will soon cease to be effective unless some mechanism is provided for
abstracting and indexing new ElS's when they have been accepted. For reasons detailed
in the Center's report (Environmental Center, SR:0024, 1979). We recommend that the
EQC regulations J'equire that those responsible for the preparation of an EIS be required
to submit an abstract having the form and content of those in the present EIS data base.
To update the data base, the EQC would then have only to revise the indexes (by computer)
and to publish supplements including the new abstracts and the revised indexes. Validity,
comprehensiveness, and proper form of the abstract will be best assured by considering
an abstract as a part of the EIS, requiring its submission through an addition to the provisions
concerning the content of the EIS (Section 1:42), requiring its amendment (as necessary)
through an addition to the requirements regarding the filing of EIS's for acceptance (Section
1:62), and assuring completion of the process through an addition to the requirement
(Section 1:70).
Numbers of copies of ElS's
The present regulations require the submission of 60 copies of each EIS with the
EQC. In the proposed regulations (Section 1:62) this number is reduced to 25. We doubt
that this number will provide for the adequate distribution among government agencies,
libraries, reviewers, and other parties with major concerns in them.
Minor points
1. We suggest that potential confusion between exemptions and negative declaration
determinations be reduced through cross referencing in the sections regarding these
processes.
· .
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2. We suggest that the proposed new definition of "exempt" (Section 1:4g) be revised
to replace the words "since it will probably have minimal or no significant effect" by
"since it is of a type that is considered to have minimal or no significant effect." The
change is suggested for the sake of conformity with the exemption provision which relate
to types of action not individual actions.
3. In the proposed new definition of significant effect (Section 1:4u), significant
"effect" is equated with a "sum of effects" which in them is equated with "actions that...."
An "action" (Section 1:4c) is not an effect. We believe that the sel~tion should read:
"Significant effect means the sum of effects on the quality of the environment inclUding
irrevocable invocable commitments..., curtailments of, ... , conflicts with...and adverse
effects on...."
If defined in the singular (but as covering a sum of effects) the term significant
effect should be used systematically in the singular elsewhere in the regulations. (Section 1:21a,
for example, uses it in the plural).
4. Because Subsection b is to be deleted from Section 1:33, Subsection a can be
identified as the section itself.
"Dealt" is misspelled in Section 2:10 (page 55, line 14).
Sincerely,
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